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corporations around the world. Brands are the invisible assets of corporations. Until quite recently, they seldom appeared in balance sheets and are frequently guarded less jealously than are property assets, for example. Even when brands are sold, often for enormous sums, the proceeds are often hidden under some mystifying heading such as
'goodwill'. When a company is acquired value is attached to real estate (which is frequently sold off), to management teams (who are frequently sacked), and to plant (which effectively may have no real value whatsoever) yet the brands themselves, the core of the business and the reason it is being acquired, are unacknowledged. In the world of
marketing we have generally failed to recognise fully the value of brands. We have failed too to recognise that names are at the heart of a brand's personality. They are the one aspect ofa brand which never changes, they are the most readily protected component of a brand and they are the single most potent means of differentiating one product from
another. The paradox of the brand name is unconsciously acknowledged by those company chairmen who develop their own brand names. They will leave concept development and market research to their marketing teams, product and packaging design to the designers, origination of advertising and the selection of media to the advertising agency
but the name itself, the core of the product's identity and personality and the one component of the product mix which will never be altered, is developed by the Chairman single-handedly and in the shower. Or by the Chairman's wife, niece, downstairs maid or shoeshine boy. Somehow it seems that launching a new product involves paternity. It is
also somewhat mystical. A high priest is required for the laying on of hands and who better to do this than the Chairman? Brands, therefore, are important and valuable assets which are frequently underacknowledged and misunderstood. The processes of new brand development and of brand management are similarly mysterious. This is not to say
that certain important components of the branding process - for example design, market research, advertising - are inadequately developed or unprofessional. Rather, that integrating these particular areas of expertise into a systematic and coherent approach to branding frequently relies mainly on intuition. Furthermore, certain key parts of the
branding process - for x Preface xi instance brand name development - have generally in the past been tackled haphazardly and, at times, illogically. Of course, in the complex worlds of packaged goods and consumer products, of automobiles and financial services, wc have many tools other than the brand name with which to distinguish our products
and invest them with personality. Foremost amongst these are advertising, promotion and packaging. Other ways in which we can differentiate our product from that of the competition include such things as product formulation, delivery systems, sizes, colour, smell, shape, etc. However, once we have put all these elements to work and blended them
together into a brand, it is sensible to give the brand a name which is as strong, appropriate and protectable as possible, for it is within this identity that the core attributes of the product or service ultimately reside. It is this combining of multiple messages within the framework of a brand name that is central to the development of brand personality.
And make no mistake about it, it is something that is difficult and becomes more difficult as time goes by, as markets become more cluttered, as competitive pressures increase, as international marketing becomes more necessary, and as the sheer volume of registered trademarks grows around the world. Yet the power of a good brand is simply
staggering. Consider for a moment the awesome reach, the ability to communicate, the sheer financial value of some of the world's great brand names. From Brazil to Canada, from Japan to the United Kingdom brand names speak out loud and clear; they conjure up images, they work at both conscious and subconscious levels, they cut across the
barriers of race, religion, colour and language - they are truly the universal communicators. The objective of this book is to bring branding into perspective in terms of its value, importance and its role in marketing. It also covers in some detail such areas as licensing, counterfeiting, line extension, the protection and care of brand names, and the
creation of new brands and trademarks - areas of critical importance today to all of us involved in the key areas of new product development, brand management, marketing and advertising. This book will also provide you with valuable insights based upon the reallife experience of brand owners, brand managers, retailers, advertising agents,
packaging designers and consultants from around the world. We hope you will find Branding both stimulating and informative. London JOHN M. MURPHY xii Preface NOTES I. Certain names used in this book may be registered trademarks in some countries but generic names in others. The use of a name in one form or the other implies no
judgement as to its legal status in any particular country. 2. In the United Kingdom 'trade mark' is normally written as two words but in the USA as a single word. In general we have, for the sake of consistency, adopted the American convention - 'trademark' - in this book. 1 What Is Branding? JOHN M. MURPHY INTRODUCTION Since the earliest
times producers of goods have used their brands or marks to distinguish their products. Pride in their products has no doubt played a part in this. More particularly, by identifying their products they have provided purchasers with a means of recognising and specifying them should they wish to repurchase or recommend the products to others. The
use of brands by producers has developed considerably over the centuries and especially in the last century. But the function of a brand as distinguishing the goods of one producer from those of another and of thus allowing consumers freedom of choice has remained unaltered. The ways in which brands have developed over the years are essentially
threefold. First, legal systems have recognised the value of brands to both producers and consumers. Most countries in the world now recognise that intellectual property - trademarks, patents, designs, copyright - is property in a very real sense and therefore confer rights on the owners of such property. Secondly, the concept of branded goods has
been extended successfully to embrace services. Thus the providers of financial, retail or other services can now generally treat them as branded products, provided they are distinguished from those of competitors. Thus service brands now generally enjoy the same statutory rights as product brands. Thirdly, and perhaps most importantly, the ways
in which branded products or services are distinguished from one another have increasingly come to embrace non-tangible factors, as well as such real factors as size, shape, make-up and price. The brand qualities which consumers rely upon in making a choice between brands have become increasingly subtle and, at times, fickle. Cigarette A may be
virtually indistinguishable from Cigarette B yet outsell it ten to one; a fragrance costing $5 a bottle may be outsold by another fragrance with very similar physical characteristics but which sells at $50 a bottle. Thus modern, sophisticated branding is now concerned increasingly with a brand's 'gestalt', with assembling together and maintaining a mix
of values, both tangible and intangible, which are relevant to consumers and which 2 What is Branding? meaningfully and appropriately distinguish one supplier's brand from that of another. Intangible factors are, however, very difficult to estimate even individually. When a number of such elements are blended together to fonn that unique creation,
a branded product, evaluation of these separate but interrelated constituents is far from easy. Prior to a brand's launch, measuring its likely success is notoriously difficult. Even after launch it may not be possible to ascertain with any certainty the reasons for the success or failure of a brand. In practical terms this has led companies to use a number
of alternative strategies for developing new brands. The most obvious one is that of developing 'me too' products. Every successful new brand attracts a flock of imitators similar in concept, get-up, brand name and function to the original. Such 'metoo' brands frequently have little chance of competing seriously with the original brand unless, for
example, they are able to offer a substantial price advantage. They do, however, offer a producer a low-risk opportunity to enter a market at low cost and secure a modest market share. Another common approach is that of pseudo-sophistication. Every possible attribute of a new brand is measured whether it is relevant or not and whether such
measurement provides data of any value in making decisions. Moreover, as such research is frequently done among consumers whose experience is limited to the existing brands on the market and who tend, therefore, to react most favourably in a research situation to the familiar and, frequently, the banal, this approach tends, unless it is handled
very skilfully, to lead to unexciting and uninspired brands. Such research does, however, provide good excuses in the event of failure! Other organisations, especially those in areas such as fashion and fragrances, frequently view branding entirely as a creative or artistic process largely unfettered by research considerations. Perhaps the most
appropriate and successful approach to the development of new brands is the pragmatic one- try to identify new brand~ with some measure of distinctiveness and consumer appeal and which are not simply 'me too' products, use appropriate research techniques to measure the brand's likely market success, recognise that branding does have a strong
creative element and encourage creativity and flair. But recognise too that successful new brands, due to their very intangibility, can never be guaranteed to be successes. The chances of success can be significantly increased though. In a sense, branding consists of imposing one's will on the consumer. Consumers would never have conceived of a
fragrance called Charlie - indeed the culture of branding when Charlie was first launched was one where most new fragrances carried feminine, elegant, French names and consumers at that time would have specified that any new brand must meet these parameters. Yet Charlie struck a chord with consumers around the world which was attractive
and unique. The brand embodied a set of values and attributes which were appropriate, which stimulated consumer interest, which distingui- John M. Murphy 3 shed the brand from others and created a unique piece of property for its owners. Charlie, then, might be seen as a 'power brand', a uniquely successful blending together of qualities and
attributes both tangible and intangible. The brand offers a unique set of values and attributes which are appealing and which people are prepared to purchase. Furthermore, there is no doubt that Charlie represents for Revlon a valuable asset which has enduring and international appeal. POWER BRANDS Power brands are those brands which are
particularly well adapted to the environment and which thus survive and flourish. They are the ultimate examples of an organisation's marketing skills - their finest and most valuable productions. Power brands can apply to either goods or services, can act as corporate names as well as product brand names and can apply to very specific products or
to ranges of related products. What they have in common is that they all embrace products which are well priced and offer good and consistent quality to consumers. Hence the brand, in a sense, acts as a credible guarantee for that product or service allowing the consumer clearly to identify and specify products which genuinely offer 'added value'.
The term 'marketing mix' is frequently used to describe the process of developing a new brand and it is apt. Essentially a provider of a product or service assembles a series of attributes and blends these together in a unique way. It is a little like cooking - part of the skill is in the selection of the elements in the mix, part in the blending and cooking
and part in the presentation. A good cook produces good and consistent results which are constantly in demand. The ingredients in a brand constitute the product itself, the packaging, the brand name, the promotion, the advertising and the overall presentation. The brand is therefore a synthesis of all these elements, physical, aesthetic, rational and
emotional. Essentially, the end result must be not only appropriate but differentiated from the brands of competitors - the consumer has to have a reason to choose one brand over all others. Branding consists, then, of the development and maintenance of sets of product attributes and values which are coherent, appropriate, distinctive, protectable
and appealing to consumers. Marketing is a broader function which includes branding and concerns the development and implementation of strategies for moving products or services from the producer to the consumer in a profitable fashion. Advertising is a narrower function within marketing which is concerned with the use of media to inform and
stimulate consumers that products or services, branded or otherwise, are available for them to purchase. 4 What is Branding? IMPORTANCE OF BRANDS Companies who invent new brands are able generally to defend them from blatant copying in a variety of ways, though not normally from broad imitation. Ifa brand is a good one consumers will
purchase it and it becomes a valuable asset. But its asset value derives from more than just its ability to attract sales. The very fact that consumers perceive a brand as embracing a set of values which they can specify means that they will reject, or tend to reject, alternatives which are presented to them that perhaps may not possess all these values.
Brands are therefore enduring assets as long as they are kept in good shape and continue to offer consumers the values they require. In practice producers of goods or services generally do not interact directly with their consumers. Kodak films are normally sold through chemists or kiosks or mail order; Formica laminates are sold by hardware stores
or as components in fitted kitchens; Pan-Am airline tickets are retailed through travel agents. Thus the producer, the brand owner, constantly faces the possibility that, at point of sale, his efforts to develop branded products which attract strong consumer interest will come to nothing. If Heinz Baked Beans are unavailable or a penny or two more
expensive than Safeway's own-brand baked beans, the own-brand product may well suffice; if Pan-Am Clipper Class is fully booked the traveller will readily settle for British Airways Club; if Ford's Sierra is on six weeks delivery and the equivalent Audi is available from stock then the Audi may do just as well. Few brands are so powerful as to protect
the brand owner against the persuasiveness of a substantially lower price or a much better delivery. For this reason the marketing function is normally concerned with ensuring that a company's brands are not handicapped by such factors. But what the successful brand does is tip the balance slightly in favour of the producer or at least ensure that
the balance does not rest entirely with the retailer. H. G. Wells described this process as 'reaching over the shoulder of the retailer straight to the consumer'. The brand allows the brand owner to prevent his product simply becoming a commodity which is bought by an intermediary, mainly a major retailing or distribution chain, simply on the basis of
the market forces operating at a particular time. But brands do more than just protect the producer from the depredations of the retailer - in a very real sense they add value to products. Consumers know that it is vaguely absurd to bottle carbonated water in France and ship it across the world, yet millions of bottles of such water are drunk each year
in America, Australia, Hong Kong and elsewhere. We realise too that paying $30000 or $40000 for an imported BMW car is a little irrational when a perfectly adequate domestic model can be purchased for one-third of the price. Yet Perrier and BMW are enormously successful. So the added and apparently intangible values afforded by the brand can
in practice become very tangible indeed. John M. Murphy 5 MAINTAINING BRAND VALUES Brand owners must constantly ensure that the qualities and values of their brands are maintained. They must continue to appeal to the consumer and should be developed so as to maintain their attractiveness in a changing society. In other words, the brand
can seldom, except in the short term, shield the brand owner from his own failure to maintain quality, his failure to keep his brand in good repair or even from his own rapaciousness or stupidity. In the I 960s the British brewing industry, in an attempt to streamline and modernise its activities, made a concerted attempt to change the formulation and
presentation of existing branded beers, arguably for the worse. Public outrage was slow to develop but develop it did. Loyalty to many of the leading brands fell considerably and the brewing industry was forced to reverse its policies. This relative slowness of consumers to desert estbalished brands was demonstrated too in the 1970s when product
quality and reliability at Jaguar Cars plummeted. Sales followed the product quality spiral downwards but when a new management restored quality, loyalty to the brand returned. Brands are therefore fairly robust and capable of surviving in adversity. But consumers are not fools and will not maintain their support for a brand once it ceases to keep
its side of the bargain. BRAND EXTENSION One of the most difficult decisions facing the owners of existing brands is that of 'extend or notT. On the one hand, the brand owner foresees the possibility of endowing a new product with some or all the qualities of an existing brand. He can thus enter a market more cheaply, establish his new product
more quickly and increase the overall support and exposure of the brand. On the other hand, the brand owner faces the possibility that by extending the brand to cover a new product all he is really doing is diluting the appeal of his existing brand. In Britain, Cadbury's have, over the years, increasingly extended the Cad bury name to embrace not only
chocolate and candy products but such mainstream food products as mashed potatoes, dried milk, soups and beverages. It is arguable that in using the Cadbury name as an endorsement of quality, origin and value on non-chocolate products they have diluted its reputation for excellence and its power in the chocolate area. It could be argued that the
Cad bury brand should have been reserved solely for chocolate and candy products and a new brand developed for mainstream food products. Such a new brand would perhaps have taken greater effort and investment to establish in the market-place but it would have preserved the integrity of the existing brand. Carnation's extension of its brand
from human 6 What is Branding? foods to petfoods has similarly been seen as potentially diluting the excellence of the original Carnation brand. Furthermore, by developing portfolios of power brands, as opposed to extending a single brand, more ready divestment is possible of activities which have become inappropriate. Also, in situations such as
the contamination of Tylenol, it ensures that potential damage is contained and does not extend to a wide number of products. Alternatively, brand extension has proved in many cases to be a remarkably successful strategy - it has reduced the risk and cost of new product entries, increased the exposure of brands and made brands more attractive and
contemporary to consumers. Chanel, for example, have introduced ranges of male fragrances under what was exclusively a feminine brand without the slightest dilution of the existing brand, and with the new product ranges assuming all the desired attributes of the original. Certain alcoholic beverage manufacturers - for example, Cinzano - have
successfully and profitably applied their brand names to products completely outside their mainstream business - in Cinzano's case to clothing. Anheuser-Busch have successfully extended their brand and applied it to a high quality range of snack products. It is apparent, therefore, that brand extension is entirely practical but needs to be treated with
considerable care and skill. Certainly the wild enthusiasm for brand extension shown in the early 1980s is misplaced and likely to prove harmful. What then are the factors which should govern our decisions in this area? A wide number of techniques exist for producing brand inventories, for market testing and mapping and for concept development.
Ultimately, a brand owner has to take a long hard look at his brand and say, 'What is it?', 'What reasonably could it become?' and 'What do I want it to become?' What does the Lea and Perrins brand represent? An ability to enhance foods? Sauces in general? Excellence in savoury sauces? Traditional food values? Olde England? Cocktail mixers? Could
the Lea and Perrins brand be extended to embrace other savoury sauces? Possibly. To embrace dessert sauces? Probably not. (Lea and Perrins strawberry-flavoured ice cream topping! Ugh!) To embrace certain foods? Possibly (e.g. Lea and Perrin's traditional steak and kidney pie). What does the Marlboro brand represent? Excellence in cigarettes?
Style and sophistication? The modern male? Could we envisage a range of Marlboro smoker's requisites? Yes - in fact these are already on sale. Marlboro cheroots? Just possible but unlikely. Marlboro sports clothing? Yes - it is already on sale. Marlboro light scotch? Possibly. Marlboro stout? Probably not. Marlboro cocktail snacks? Possibly yes.
Marlboro doughnuts? Probably no. Which, of course, all seems perfectly logical and sensible. Yet a leading savoury sauce manufacturer did introduce under its brand name a range of ice cream toppings - it was a disaster. Rolls-Royce did supply car engines to a manufacturer of limousines selling at one-third of the Rolls-Royce price and John M.
Murphy 7 allowed their brand name to be used in the promotion of these cut-price limos. So the moral in brand extension is to act with great caution and remember that it may not be extension at all- simply dilution. But if you do decide to go ahead look at your brand very carefully. Consider the qualities of real value to the consumer - and these may
not be immediately obvious. Look too at opportunities outside your normal sphere of activities - a cigarette manufacturer does not need to manufacture clothing to derive an attractive income from activities in the clothing area. OWN LABEL Producers of branded goods and retailers necessarily live together in a state of mild mutual tension. The
manufacturer needs the retailer in order to market his brands yet wants to control margins, selling prices, volumes, how far his brand is discounted, where it is displayed, how it is displayed, the breadth of the range stocked, and so on. The retailer, on the other hand, wants to be able to shop the market for the products he sells, determine his own
selling prices, arrange his own store layout and be free, when it suits him, of pressures from the brand owner. The brand owner, therefore, frequently feels that the retailer is destroying his brands and failing to appreciate their inherent values. The retailer often accuses the brand owner of failing to support his brands, of overvaluing them and of
other similar misdemeanours. But in the end the brand owner and the retailer generally need each other and usually compromise. But not always. One option open to the retailer is to develop his own brands and this most major retailers do. Such 'own brands', besides offering benefits to the consumer, serve as a sort of warning to the brand owner by
the retailer that perhaps he is not essential. Also, as the manufacture of 'own brand' products is often undertaken by companies with spare manufacturing capacity on a marginal or quasi-marginal basis, they are frequently cheaper and can be used by retailers to attract customers and to establish price points in their negotiations with brand owners.
Thus conventional 'own brands' are the tactical weapons of the retailer. In so far as such brands embrace common sets of product attributes, even if they are 'no name' brands in white boxes, they are every bit as much brands as are manufacturer's. Own-branding has been taken very much further than this by certain retailers. In Britain, for example,
the corporate name Marks and Spencer and the product brand St Michael have come to represent excellence, quality and value across a very wide range of clothing products, household textiles, foodstuffs, toys, and so on. Marks and Spencer only sell 'own brand' merchandise. They specify what they require, conduct their own market testing
(normally simply by putting products on to the shelf in a few stores to 8 What is Branding? see if they sell) and exercise tight quality control. Their products could be accused at times oflacking 'intangible brand values' and consumers complain that if they buy a garment from Marks and Spencer they are likely to see hundreds of the identical garments
within a few weeks. Nonetheless, it is evident that the brands Marks and Spencer and St Michael have enormous appeal in Britain. Perhaps the ultimate example of the appeal of 'own brands' is the Harrods brand. Harrods have allowed cigarette and other manufacturers to produce goods under their name for sale through other retail outlets. Thus the
'own brand' has come full circle and become a manufacturer brand, albeit on a licensed basis. It is important then when considering 'own brands' to see them not as an alternative to branding but rather as a different way of using branding, in this case by retailers. THE LIFE-CYCLE OF A BRAND In practical terms most brands need have no life-cycle
at all. Such major world power brands as Kodak, Coca-Cola, Goodyear, Hoover, Gillette, Schweppes and IBM have been with us for generations and are all still thriving and enormously successful. Indeed, it is the potentiality of such long life which makes new brand development so exciting and important, and existing successful brands so valuable.
But like anything else, brands only survive if they are looked after. If Kodak had stopped product development and innovation with the Box Brownie, the Kodak brand would have been of interest only to historians; if Coca-Cola had not continued to promote and support the brand, or had allowed it to become a generic name like sarsaparilla or soda
rather than a proprietary trademark, it too would not be in such powerful use today. The potentially indefinite life of a brand is recognised in law. Whereas patents have a finite life of, generally, fifteen to twenty years and then expire (indeed, once a product is patented it may take many years to get to market so the practical market life ofa patent may
be only a few years) registered trademarks, if properly maintained and renewed, can go on indefinitely. INTERNATIONAL BRANDING Another important characteristic of most major brands is that they are international in scope - Charlie is as likely to appeal in Brazil as in Hong Kong. The developed countries, whose inhabitants are the major
consumers of branded goods, have shown in this century an enormous 'coming together' of consumer tastes and expectations. Regional and local tastes, attitudes and John M. Murphy 9 preferences remain and these must be taken into consideration. Nonetheless, brands which are successful in one market are increasingly likely to have appeal to
consumers on an international basis. The reasons for this are many and include improved communications, increased travel and greater language tuition in schools (particularly of English). The most important reason, however, is that wherever we live, whatever our colour and whatever our culture we are all very much the same. Coca-Cola tastes as
good to a teenager in Kowloon as in Chippewa Falls, Wisconsin. A couple in Tokyo take as much pleasure in looking at their Kodak wedding photographs as a couple in Nairobi. Wherever we live and whatever our background we will respond to well-produced, attractive branded products. The possibility of developing new international brands rather
than simply national brands is an appealing one to brand owners. International brands are reassuring to consumers, take advantage of the enormous and growing promotional overlap between countries brought about by travel, sports sponsorship, satellite TV, and so on. They also give brand owners substantial economies in such areas as production,
inventory and promotion - one excellent TV commercial for the whole of Europe adapted to suit local conditions and languages might cost $150000; twelve skimped locally made commercials could easily cost in total a million dollars. Most importantly, international brands provide companies with a coherence to their international activities.
International companies which permit, or are forced to accept, a proliferation of local brands often find a fragmentation of their activities. In theory each of these brands should be more ideally adapted to particular local conditions; in practice the appeal, coherence and power of competitive international brands makes it difficult for the local brands to
compete. DEVELOPING NEW BRANDS Successful brands, whether they are national or international, offer consumers something of value which is different from that offered by competitive brands, and which they are prepared to purchase. Once satisfied they will continue to purchase until their needs change, the brand changes or they are offered a
product which better suits their requirements. What are the implications of this? Surely that in developing new brands one should seek those which are meaningfully differentiated from competitive products, which afford the consumer a reason to change, will continue to meet his requirements on an ongoing basis and which are difficult to imitate? In
practice, most branding is concerned with products which are relatively undifferentiated in terms of product specification or performance and where consumers are relatively satisfied with existing brands. It would seem logical 10 What is Branding? that, under these circumstances, manufacturers would seek out those components of the brand which
are susceptible to innovation and look to create meaningful differences there. Unfortunately, this seldom happens. Take perfumes as an example. In a market environment where all the leading fragrances have exotic French brand names and where a sort of Gallic brand 'soup' exists, why not look at developing a sophisticated Japanese or Indianstyle
fragrance? Or sell the fragrances only by mail order or through direct sales techniques? Consider too the market for wine. The cheaper end of the market is characterised by an enormous proliferation of brands all relatively undifferentiated from each other and with no brand enjoying more than a minute share. Is this not a situation similar to that
which existed in the nineteenth century with soft.drinks? Every American drug store had an ability to concoct for its customers a soft drink to their specifications yet no real assurance existed as to quality or origin. The bottled Coca-tola brand then provided this assurance. It was differentiated from existing products, appealing to customers and
quickly came to dominate the market. Does not a similar opportunity exist in the wine market? Certainly suppliers have tried to develop volume branded wine - Nicolas in France is an example - though so far complete international success has eluded them. But the opportunity remains. It is estimated that seventeen out of twenty new brands fail. The
reasons for failure can sometimes be attributed to product problems, at other times to distribution problems, to changes in legislation, to bad luck or to bad management. Most commonly, however, the reason for failure is simply that the new brands do not offer the consumer anything of interest that he does not have already - they are not
differentiated meaningfully from existing products. Most new brands are simply approximate facsimiles of those in existence - they are as close as they can be to existing brands within the constraints imposed by trademark law, passing off, copyright and corporate pride. Most lagers or light beers have historically been presented in Britain as having a
north European heritage but now even such 'genuine' Continental lagers as Heineken and Carlsberg are brewed locally. Brewers seeking new brands have sought the assistance of consumers and they have generally confirmed that, yes, lagers are seen as Continental and not as British. The result has been that brewers have launched a mass of
'pseudobrau' brands festooned with Gothic lettering, German eagles, -brau suffixes and umlauts. The brand owners have believed that they are giving the consumer what he wants. In fact they have simply created' a salad of relatively undifferentiated brands most of which the consumer recognises as being phoney. Why is it that organisations
constantly launch new brands which are banal and imitative, which are initially supported by heavy advertising. coupons. giveaways and sweepstakes but which once such support is removed. disappear into obscurity? The reason is partly that research tends to push in John M. Murphy tl this direction. After alJ, when seeking the views and opinions of
consumers these tend to be formed by their current terms of reference. The manufacturer is advised that ifhe wants a successful new brand it should possess the qualities of the existing market leader. Another factor is simple risk avoidance. By imitating an existing brand or brands the new brand can be shown as being not too far wrong, even if it
proves a failure! Lack of imagination also plays a part. Brand owners as welJ as consumers are subject to the influences of the existing brand culture and find it difficult to think beyond that culture. EqualJy important, however, is a genuine wish on the part of manufacturers to imitate directly successful competitive brands. Today's consumer markets
are tough and rugged. Competition is fierce. The urge to tackle competition head-on in their territory is a real one even ifit might be more sensible to avoid a set-piece battle and take on the opponents on one's own ground, or develop completely new weapons or even revert to guerilla tactics. Some brand owners, however, deliberately set themselves
up to appeal to the myopic shopper, the shopper who recognises products by generalised shape or colour (in Britain alJ bottles of tonic have yelJow labels, soda black and white labels, ginger ale brown and green labels, and so on). Perhaps the major exponents of this art are the retailers. If the leading manufacturer's brand of Continental-style instant
coffee has a gold cap and a gold label, so too will the 'own brand'. If the leading dog food brand has a blue label and a picture of a Mongolian elk hound, the own-label product will have a blue label and a Manchurian elk hound. Though such 'own branding' by retailers at times barely stops short of 'passing-off', the natural reluctance of manufacturers
to face up to their major customers, the retailers, on this matter has led to such practices becoming at times virtualJy standard. But the remedy to dulJ, imitative 'me too' brands is not generalJy extreme novelty and wild innovation. Indeed, opportunities seldom exist to do this even if one wished to. Rather, anyone developing a new brand must look at
the components of the brand and its totality, and ask 'why should anyone buy this?', 'what am I offering that existing products don't?' If credible answers cannot be found to these questions the brand is unlikely to succeed. The corollary of this is that when you have a new product with a more than average measure of innovation be sure not to conceal
its novelty by developing a brand personality similar to other, less innovative products. For example, to call a new savings plan Supa-Save when it takes advantage of new legislation in a novel way and when there are thousands of existing conventional 8 per cent, 8.5 per cent, 9.25 per cent, 9.5 per' cent and 9.75 per cent Supa-Saves is clearly absurd the novel, exciting product is projected as being just another brand of savings plan. But be sure - this happens a\l the time. Furthermore, and despite the established wisdom, consumers do not in fact work hard to track down better mouse traps. It is also inappropriate when branding an innovative product to develop a 12 What is Branding? brand
personality which is easy for competition to copy. The innovator simply takes all the risks of innovation and, once successful, is swamped by a mass of similar brands. Yet this too happens frequently - a descriptive and unprotectable brand name is used or a conventional packaging style adopted which encourages ready imitation. Innovative,
differentiated brands can also have a further potent advantage. Not only can they offer the consumer real benefits and thus give the consumer a reason to change from an existing brand, they can also serve to outmode existing brands. The new one not only offers the consumer a new set of values, it wrong-foots the opposition and shows it up as being
unexciting and staid. In the 1950s, in Britain, the culture of car branding was largely 'British' in stylecars had names like Westminster, Prefect, Herald and Oxford. Ford then introduced the Cortina. The post-war boom was getting under way, consumers were starting to take organised Mediterranean holidays and Britain's earlier insularity was
beginning to dissolve. Cortina hit the mood of the moment. It was fresh, exciting, different and a little foreign and sophisticated. Not only did the brand name assist in positioning the new car in an interesting and fresh fashion, it also wrong-footed competitive products and made them look somewhat dull and old-fashioned. CONCLUSIONS Branding is
a creative process. It uses research techniques and the skills of a number of specialists. But in the end it is about creating distinctiveness - in a consumer relevant fashion. Unfortunately, most branding seems to be concerned not with distinctiveness but with sameness, with camouflaging the brand so that it melds in among all the other brands on the
market. To be distinctive, to refuse to follow the herd takes courage - and it can be highly rewarded. 2 History of Branding ADRIAN ROOM BEGINNINGS The history of branding can be traced back for many centuries before the term came to acquire its modern usage. In Greek and Roman times - and even before that - there were various ways of
promoting wares or goods, whether they were wines or pots, metals or ointments. Messages would be written informing the public that this man, at this address, could make shoes and that the man who lived over there, at that address, was a scribe. The Greeks also used town criers to announce the arrival of ships with particular cargoes. Much early
advertising and marketing (in the literal sense) was thus done on a personal basis with the name of a particular individual as important as that of his product or service. The modern development of this can be seen in the name of the private shopkeeper over his shop and some of the best known chain store names have originated as that of a single
shop. In the earliest days shops, as distinct from individuals, were quick to devise a good method of selling their wares. This was the use of pictures. In Rome, for example, a butcher's shop would display a sign depicting a row of hams (Plate 2.1) while a shoemaker would display a picture of a boot and a dairy would make itself known by a crude
sketch of a cow. Such pictorial promotion was a forerunner of the many inn and pub signs with which we in Britain are familiar today (Plate 2.2). In classical times many potential purchasers were illiterate and would be able to identify a particular product only from a picture. Again, in our own time the use of pictorial adve'rtising is exploited in many
ingenious ways to accompany a brand name and draw the attention of the public to it. A more sophisticated and literate age has led, too, to the use of visual puns to suggest the brand name concerned: the lance on the Lancia logo, the shell to match Shell, the bird's eye in the Birds Eye logo and the nest and nestlings that illustrate the Nestle
products. 13 14 History of Branding THE GROWTH OF BRANDING Modern branding and the use of individual brand names has its origin in the nineteenth century. The Industrial Revolution and the consequent development of advertising and marketing techniques made the selection of a good brand name of great importance. In both America and
Europe the rapid increase in population, expansion of the railways and construction of new factories, brought with them a keen public demand for a whole range of newly available products, from domestic goods such as home medicines to electrical and mechanical devices. In fact, the greater the quantity and variety of products, the greater became
the demand for them and this resulted in the need for manufacturers and marketers to choose a brand name that would be effective in as many ways as possible: memorable, pronounceable, original and, in many instances, directly or indirectly descriptive of the product it denoted. Later, of course, trademark laws were to clarify and impose
restrictions on the sorts of names that could be protected - legal protection was not given equally to all types of brand names. The accompanying list of American leaders in national advertising in the 1890s shows the range and variety of actual brand names that were already beginning to emerge (some of them still well known today) and enables
some clear categories to be distinguished. Among them are the following: (1) Names based on a personal name, whether that of the inventor, patentee, (2) (3) (4) (5) (6) (7) shopkeeper or some other person associated with the product, e.g. Baker's Cocoa, Cook's Tours, Edison Phonograph, Hammond Typewriter, Pond's Extract, Postum Cereal (after
Charles William Post, who developed it) and Jaeger Underwear. Names based on a place name, often that of the original place where the product was invented, sold or developed, e.g. Columbia Bicycles, New England Mincemeat, Pittsburgh Stogies (a type of stout shoe). Invented scientific names (Plate 2.3), usually based on Latin or Greek (or even
both), e.g. Cali graph Typewriter (,beautiful writing'), Cuticura Soap ('skin care'), Gramophone (see below), Sozodont Dentifrice ('tooth saver'). 'Status' names derived from fine-sounding English words, e.g. Crown Pianos. Diamond Dyes, Gold Dust, Monarch Bicycles, Regal Shoes, Victor Bicycles, Camp Coffee (Plate 2.4). 'Good association 'names,
often ones that have a true or purported story of origin, e.g. Ivory Soap, Quaker Oat~. Sunlight Soap, White Label Soups. (All the associations here are of purity and wholesomeness.) Artificial names that mayor may not resemble real words, e.g. Kodak (see below), Uneeda Biscuit (slogan: 'Do You Know Uneeda Biscuit?'). Descriptive names, e.g.
Rambler Bicycle, Shredded Wheat (later to be the subject of legal debate as a trademark). Adrian Room 15 Some of the names in the selection here would today not be acceptable for registration as trademarks under present trademark laws but the distinctive categories for brand name creation had clearly already been established, and many more
recent names can be readily assigned to one of the classes outlined (e.g. Birds Eye to category (I), Bostik to (2) (Boston), Linguaphone to (3), and so on). Mention has already been made of the use of pictorial advertising to accompany and support a brand name. The degree to which it does so may vary from the direct to the allusive. Many car marque
logos were to be similarly indirect and the visual pun or reference not so obvious as in the case of Lancia (Plate 2.5). The Rover logo (Plate 2.6), for example, showed a Viking ship and head (the Vikings were 'sea rovers') and the Volkswagen sported a.device that was an oblique reference to its place of manufacture, the town of Wolfsburg (Plate 2.7).
The exploitation of a brand name's potential can be extended in other directions, too, such as the famous 'Sch ... you know who' advertisement and the wide use of apt slogans to suggest a brand name. THE DEVELOPMENT OF LEADING BRANDS The need to select a brand name that could be as effective internationally as nationally was a factor that
was appreciated early on by companies, and it is interesting to examine the ways in which some of the most famous names originated and to see to what extent they have actually become effective in the many different languages of the world. Two well-known brand names that were created within a year or two of each other (both in the United States)
are Coca-Cola (Plate 2.8) and Kodak. The first of these is a meaningful name (descriptive, as in category (7) above); while the other has no meaning (so is in category (6». The name Coca-Cola is based on two of the product's original constituents - extracts from coca leaves and from the cola nut. That coca leaves also yield cocaine was a factor that did
not then, in the I 880s, concern the manufacturers and indeed originally the drink did actually contain minute quantities of the drug. In the early days it was marketed as an 'Esteemed Brain Tonic and Intellectual Beverage" Sales of the drink grew so rapidly that its name was soon popularly shortened to Coke. Although this was in effect a further
reminder of the original cocaine connection, the manufacturers were keen to stake their legal claim to this version of the name, particularly as other companies were now marketin~ their own versions of the drink under similar names. After a rather complex legal tussle the company succeeded in its claim but not until 1920 when the familiar version
of the name had been current for several years. The product is today unique in having two equally well-known brand names, one chiefly used for the international market (Coca-Cola) and the other one mainly adopted by English-speaking consumers (Coke). Both 16 History of Branding names are, however, of identical legal status in most countries.
Even so, the fact that there are now many types of cola drink on the market (the word 'cola' is not a proprietary name) constantly prompts the company to remind the public of the interconnection between the two names. Hence the clever slogan of the mid-1980s - 'Coca-Cola is Coke, Coke is Coca-Cola'. The name has turned out to be an excellent one
for the international market. It is certainly memorable, easy to pronounce and write in different languages (even in non-Roman scripts), and has the incisive 'K' sound that is often chosen for effective international use. It also so happens that the elements comprising the name are internationally comprehensible, since 'coca' and 'kola' are native words
and have been adopted by most major languages in an unaltered form. Kodak is a similarly successful name worldwide and also has the two effective 'Ks'. However, unlike Coca-Cola, it is meaningless, but we are fortunate enough to have on record the account of the man who created it, explaining how he arrived at the final form. This gives an
important insight into the thinking behind an 'artificial' name, and one that is historic by branding standards. The creator of the name was the photographic pioneer George Eastman, who registered it on 4 September 1888. His account of the creation is as follows: I knew a trade name must be short, vigorous, incapable of being misspelled to an extent
that will destroy its identity and, in order to satisfy trademark laws, it must mean nothing. The letter K had been a favourite with me - it seemed a strong, incisive sort of letter. Therefore, the word I wanted had to start with K. Then it became a question of trying out a great number of combinations of letters that made words starting and ending with
K. The word Kodak is the result. The name became so popular that, like Coca-Cola, it nearly became generic for 'camera' in some countries, and countermeasures had to be taken to prevent this. The generic adoption of a trade name is, of course, not simply a tribute to its success but also a peril inherent in its popularity. These two names, Coca-Cola
and Kodak, were thus established at an early stage worldwide in their originally created form and have retained their prominence today. There can hardly be a single person in any country that has not heard of one or both of these names. Sometimes, for legal or other reasons; a brand name will appear in different forms, and sometimes the same
product is marketed in different countries under entirely different names. A case in point is that of Esso. The name originated from the initials (SO) of the Standard Oil Company of New Jersey which was set up as the chief company of Rockefeller's Oil Trust in 1888. When the Trust split up, however, Standard Oil was obliged to look for Adrian Room
17 another name in those American states where newly formed companies were trading as a result of the dissolution of the Trust. Finally Esso decided it wished to revert to the use of a single brand name and, after extensive tests and surveys Exxon was found to be the most easily recognised and protectable name - its distinctive double X makes it
memorable and easy to write. The name also, of course, hints at the Esso of the original. It is probably no coincidence that all three names considered above, CocaCola, Kodak and Exxon, are all phonetically distinctive and incisive and this characteristic signifies many well-known brand names (other examples are Kloenex, Cuticura, Klaxon and Kotex).
THE DEATH OF A BRAND An interesting example of a brand name that has changed several times, finally losing its legal status as a proprietary name in Britain and some other countries, is Gramophone - an 'invented scientific' name. The first Gramophone was patented by Emile Berliner in Washington DC on 8 November 1887. Berliner chose the
name to differentiate his instrument from its predecessors (his machine used discs and earlier machines had used a cylinder). He devised the name by reversing the two elements of Phonogram, an instrument which itselfhad a name based on Phonograph ('sound writing'). This last name (historically the first) later became generic in America as
Gramophone did in Britain. One company setting up to manufacture the instrument in the United States devised a further name based on it, Graphophone, for its own models. Meanwhile, in Britain The Gramophone Company was established. Yet another version of the instrument emerged in America as the Victrola (originally the Victor). This
profusion of related names and instruments led to Gramophone or Phonograph (or a similar spelling to suit national languages) being adopted as the generic name for the machine in many countries. In Russia, however, the initial name of Grammofon (borrowed from the German Grammophon) was superseded by Patefon when a new model of the
instrument with a permanent sapphire needle was introduced in the early twentieth century. This came from the surname of the French inventor Emile Pathe, brother of Charles PatM who founded the famous film company. SOME WELL-KNOWN BRANDS The names of man-made fibres comprise a special category of brand names since the word
nylon, on which many of them are based, is not a proprietary name. It was devised by the Du Pont company in 1938 as a generic name and 18 History of Branding was itself based on the earlier name rayon. This is also a generic name and was devised by the National Retail Drygoods Association in 1924 from the word ray. Various other names based
on the word nylon, most of which are registered trademarks, have been adopted in other countries - for example, Crepon in France and Dederon in East Gennany. It is significant that many brand names that have come to be known worldwide are either scientific in origin or easily memorable in different languages. Among the scientific names
containing classical elements are Aspirin (now generic in Britain and some other countries), based on the Gennan equivalent of 'acetylated spiraeic acid', Cellophane (generic in the United States but still a registered trademark elsewhere), Frigidaire, Klaxon (based on the Greek word meaning 'I will make a loud noise'), Linguaphone, Thermos.(generic
in the United States since 1963 but still a keenly protected registered trademark elsewhere) and Vaseline, based on the Gennan for water and the Greek for oil. Among short, memorable international brand names are Berec (the initials of British Ever Ready Electrical Company), Bic (pioneered by the Frenchman Marcel Bich), Biro (invented by the
Hungarian Laszlo Biro), Decca (of uncertain origin, but said by some to represent musical notes), Jeep (from a cartoon character that made a sound 'jeep', but later associated with the initials of 'general purpose') and Xerox (based ultimately on the Greek word for dry). These names are internationally known because the products themselves have
been successfully marketed in different countries. The most obvious examples of truly international names, however, are those of cars which are exported worldwide and, even more, those of airlines which are international in the literal sense of the word. Some, understandably, have developed as abbreviations or acronyms of the original name, so
that today worldwide recognition has been gained by such names as Pan-Am (Pan American World Airways, founded in 1927), Qantas (Queensland and Northern Territory Aerial Service, founded in 1920), and Sabena (Societe Anonyme Beige d'Exploitation de la Navigation Aerienne, set up in 1923). THE UNIQUENESS OF BRAND NAMES What
makes all such well-known brand names unique is that they are among the only words in the language to have been deliberately created, even when based on existing names. They did not develop naturally as personal names and place names have done. Moreover, although very familiar to most people, they are relatively young. Personal and place
names often date back hundreds of years. Brand names, on the other hand, started to develop little more than a century ago and many of them have been in existence for a much shorter time than that. Meanwhile, the creation of new brand names continues, and although methods of devising and selecting them are infinitely more Adrian Room 19
sophisticated today than at any previous time, the basic principles and categories established in the nineteenth century still hold good. LEADERS IN AMERICAN ADVERTISING IN THE 1890s Adams Tutti Frutti Gum Aeolian Company American Express Traveller's Cheques Armour Beef Extract Autoharp Baker's Cocoa Battle Ax Plug Tobacco
Beardsley's Shredded Codfish Beeman's Pepsin Gum Bent's Crown Piano Burlington Railroad Burnett's Extracts California Fig Syrup Caligraph Typewriter Castoria Chicago Great Western Chicago,Milwaukee & St Paul Railroad Chocolat-Menier Columbia Bicycles Cook's Tours Cottolene Shortening Crown Pianos Cuticura Soap De Long Hook and Eye
Diamond Dyes Dixon's Graphite Paint Dixon's Pencils Edison Phonograph Epps's Cocoa Estey Organ Fall River Line Felt & Tarrant Comptometer Ferry's Seeds Fisher Piano Fowler Bicycles Franco American Soup Garland Stoves Gold Dust Washing Powder Gorham's Silver Gramophone Great Northern Railroad Hamburg American Line Hammond
Typewriter Hartford Bicycle Hartshorn's Shade Rollers Heinz's Baked Beans Hires' Root Beer Hoffman House Cigars Huyler's Chocolates Ingersoll Watches Ives & Pond Piano Ivory Soap Jaeger Underwear Kirk's American Family Soap Kodak Liebig's Extract of Beef Lipton's Teas Lowney's Chocolates Lundborg's Perfumes Mason & Hamlin Piano
Mellin's Food Mennen's Talcum Powder 20 Michigan Central Railroad Monarch Bicycles Munsing Underwear Murphy Varnish Company New England Mincemeat New York Central Railroad North German Lloyd Old Dominion Line Oneita Knitted Goods Packer's Tar Soap Pearline Soap Powder Pearl top Lamp Chimneys Pears'Soap Pettijohn's
Breakfast Food Pittsburgh Stogies Pond's Extract Postum Cereal Prudential Insurance Co Quaker Oats Rambler Bicycles Redfern Corsets Regal Shoes Remington Typewriter Rising Sun Stove Polish Rogers 1847 Silverware Royal Baking Powder Santa Fe Railroad Sapolio Scott's Emulsion Sears, Roebuck & Co Sen Sen For The Breath History of
Branding Shredded Wheat Smith Premier Typewriter Sorosis Shoes Southern Railway Sozodont Dentifrice Spalding Bicycles Spencerian Pens Standard Mfg. Co. Bathtubs Steinway Piano Sterling Bicycles Studebaker Carriages Sunlight Soap Uneeda Biscuit Union Pacific Railroad Van Camp's Pork & Beans Van Houten's Cocoa Vaughan's Seeds Vichy
Celestins Victor Bicycles Vin Mariani VosePiano Waltham Watches Warner's Corsets Warwick Cycles Waterbury Watches Waterman Fountain Pen Waverley Bicycles Weber Piano White Label Soups Whitman's Chocolates Williams Shaving Soap Winchester Arms Woodbury's Facial Soap Wool Soap REFERENCES Arnold, Oren, What's in a Name:
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Stiling, Marjorie, Famous Brand Names. Emblems and Trade-Marks (Newton Abbot: David & Charles, 1980). UK Trade Names, 8th ed. (East Grinstead: Kompass Publishers, 1984). 3 The Psychology of Names LESLIE COLLINS WHAT IS A NAME? A name is a simple thing; it is a label - although there is also an element of mystery and magic about it.
Ifwe give a name to something which did not have one before it is like bringing that thing into existence for the first time. It seems to add an extra dimension to anything if we give it a name. A name is also capable, with familiarity and repetition, of being a kind of incantation. Philosophers have often puzzled over the idea of names. What puzzled Plato
is that there may be one common name, like 'table' or 'chair' - but an infinite variety of actual chairs. There are big and small chairs; some have arms, some don't; there are three-legged chairs, four-legged chairs, rocking chairs, and so on. And when you see a chair which is quite unlike any other you have seen before, there is no difficulty in
recognising it and calling it a chair. Plato recognised this phenomenon - this gift oflanguage we have, this sure touch in using names - and he felt it needed explaining. So he supposed there must be a kind ofIdeal Chair in Heaven, which in some sense we know about, or have seen, and which enables us to recognise and correctly name all the variety of
chairs we meet in life. Sir John Wolfenden, who was a student of the classics, called this idea of Plato's 'the Celestial Warehouse theory'. Finding names for things is not limited to the world of marketing as we know it. For example, people have to think of names for radio and television programmes - 'Panorama', 'Sixty Minutes', 'Kojak', 'Dynasty', 'The
Living World'. Authors have to think of names for characters and books, they have their Goldfinger, Cat on a Hot Tin Roof, Little Drummer Boy. Passage to India. Megatrends. What does the name 'Norma Baker' suggest to you? Or 'Harry Webb'? Or 'Sam Goldfish'? Or 'Alice Marks'? Or 'Maurice Micklewhite'? Well, Norma Baker is better known as
Marilyn Monroe; Harry Webb as Cliff Richard; Sam Goldfish as Sam Goldwyn; Alice Marks as Alicia Markova! Some people change their names. In George Orwell's nightmare 1984, people were deprived of any name, and suffered the ignominy of just being numbers. Notice the word 'ignominy'. It originally meant 'without a name' but it has come to
imply 22 Leslie Collins 23 something unworthy. In contrast to this we speak of a person's making a name for himself usually to mean achieving greater esteem. We speak of 'adding lustre to a name'. A title in the Honours List is a literal reflection of that: a title embellishes a name or even changes it in a way that is intended to render the person
named as more honourable. Not only does a change of name represent upgrading of the thing named, but some name changing is itself aspirant. Hence a rat-catcher becomes a rodent operative, a dustman a refuse collector, a bookie a turf accountant. The Daily Telegraph recently reported a gem of such aspirant renaming. A used-car salesman in
South London has been reported as describing himself as a 'Pre-owned vehicle re-allocation consultant'! What about names of places? Would you rather live in Crouch End or Potters Bar? In Paramus or San Francisco? In Knightsbridge or Neasden? In the Bronx or Boston? In Durham or Scunthorpe? In Hollywood Beach or Palm Beach? You can feel
the incantational 'throb' or vibration there is in names. Again, people give names to their pets, their houses; names have to be found for hotels, pubs and restaurants; for streets, new towns - even for hurricanes. Anyone who is a parent will have been involved, in some way, in the process of giving a name to a human being. You may name your son
Simon or Cedric, your daughter Jane or Jemima. For the name you give your child reflects something of your basic attitude towards it, and since a child responds to parental attitudes he or she will be a different person according to his or her name. Giving a name to a child is different from finding a brand name since the new child's name does not
have to be unique and novel. There are fashions in first names and children are often named after older relatives which emphasises affinity and continuity. The fact that we are able to give names to things, some of them completely new names, tells us something about language. Animals have systems of communication: as we know, bees communicate
with each other by what has been called dance movements; chimpanzees have a range of vocal and other communications. But animal language - if you can call it language - is a practically closed system. They do not generate new symbols, while human language is virtually infinite in possibility: especially when it becomes a written language, and then
it takes off into orbit, as far as range is concerned. It is relevant to note, too, that vocal forms, syllables, consonants, vowels, are not bound to any particular meaning forms. You can almost do what you like and associate any sound with any meaning. Or can you? THE JULIET PRINCIPLE Shakespeare's much quoted line, spoken by Juliet, runs: 'that
which we call a rose, by any other name would smell as sweet'. It suggests that the verbal form 24 The Psychology of Names 'rose' does not matter; it is what we have come to associate with that verbal fonn that determines the meaning of the name. I will give the quotation in full because the rest of it makes the point even better. The plot of 'Romeo
and Juliet' hinges on the fact that the two lovers come from rival families - the Montagues and Capulets - who have a long-standing fued, each hating the name of the other. Juliet is trying to get round this fact, saying names do not matter: Tis but thy name, that is my enemy; Thou art thyself though, not a Montague. What's Montague? it is nor hand,
nor foot, Nor ann, nor face, nor any other part Belonging to a man. 0, be some other name! What's in a name? that which we call a rose, By any other name would smell as sweet; So Romeo would, were he not Romeo call'd, Retain that dear perfection which he owes, Without that title: - Romeo, doff they name; And for that name, which is no part of
thee, Take all myself.' There is certainly much to be said in favour of the Juliet approach. Just consider how a sandwich got its name, or a cardigan, or wellingtons. They were named after people, after members of the English nobility. In fact: the 4th Earl of Sandwich, Lord Cardigan, and the Iron Duke, respectively. If these noblemen had been
associated with different things, we might well today be eating cardigans, wearing sandwiches on our feet, and having wellingtons knitted for us. And we would think there was nothing remarkable in it at all. When you think about it, Cadbury and Guinness are family names. If Mr Cad bury had been a brewer and Mr Guinness a confectioner, we might
today be drinking Cadbury's stout and eating Guinness chocolate. The fact that the thought is so unpalatable is emphatic justification of the Juliet principle. On the other hand, supposing the Cad bury family name had been different, had been, shall we say, Mudd (which is an English surname), might he have been tempted to sell his chocolate under a
different name? PHONETIC SYMBOLISM: THE JOYCE PRINCIPLE There are, however, one or two experiments which run counter to the Juliet principle. Let us calI the counter principle the Joyce principle after James Joyce who, in works like Finnegan's Wake, depended upon phonetic symbolism as opposed to actual words in order to communicate.
The Juliet Leslie Collins 25 principle says, 'A rose by any other name'; the Joyce principle would say, 'A rose is a rose is a rose'. As long ago as 1928, Edward Sapir, a psychologist at the University of Chicago, published a paper entitled 'A Study in Phonetic Symbolism'. This was probably the first paper on the subject. He was interested in aspects of
language - nothing to do with commerce or marketing - and he devised an experiment to show that word forms do have a symbolic force of their own, quite apart from referring to any particular object. He acknowledged that a great part of the language is purely referential. That is to say, certain words derive their functional significance by being

associated with particular objects. This association is quite arbitrary and conventional and has grown up historically, its origin lost in the mist of time. Thus the word 'book' refers to an object like this (a book). The association is purely conventional and arbitrary. There is nothing inherent in the term 'book' which implies that it has to be used for that
purpose, not is there anything about a book which dictates that it must be referred to by that term. This follows on the same lines as the previous comments on sandwiches and cardigans. Having said that it does seem, for some reason, that word forms have another level or stratum of meaning - a symbolic level. Sapir took pairs of meaningless word
forms, such as 'mal' and 'mil', which are identical except for the vowel sound. He told his subjects - the people he persuaded to act as guinea pigs in his experiment - that mal and mil meant 'table' (in an unspecified language). One of these words meant 'large table' and the other 'small table'. The subjects were then asked to indicate which of the words
they thought would be the large table and which would be the small. He used sixty such word pairs and all were given arbitrary meanings (table, or something else). All sixty were unlike any real words. The result of the experiment was that 80 per cent of the time the words with the 'a' sound (he used a long 'ah ') were found to indicate the larger
object, and the 'i' sound to indicate the smaller object. In other words, quite apart from any actual word or object, the 'a' sound is likely to imply something large, and the 'i' something small. These sounds have a feeling-significance and a certain meaning in themselves. To make a more watertight test, he repeated the experiment using 100 word pairs
and every type of phonetic contrast, that is, not just 'a' and 'i' but forms of a, e, i. 0, u and consonants as well, arranged in a random way so that subjects would not realise the object of the test. He used no less than 500 subjects in this experiment ranging froin eleven years old to adults. It is not necessary to go into the details of the experiment here.
Suffice it to say that a consistent pattern emerged in the response of the subjects, showing that in the majority of cases they all found the same symbolic value in the word forms. as these suggested large or small. in varying degrees (Le. the contrast in 26 The Psychology of Names 'size' connotation between 'a' and "i' was greater than between "e' and
"i', etc.). Sapir concluded that he was encountering an independent psychological factor which he termed 'phonetic symbolism': certain vowels and consonants 'sound bigger' than others. Now it may be that if you were to amass a large number of words meaning large and another group meaning small, as from a thesaurus, there might be a
preponderance of one kind of vowels and consonants in the one, and other kinds of vowels and consonants in the other. The experiment in this case suggested a quite different explanation. It is that acoustically 'large' vowels/ consonants sound larger. Equally, and in addition perhaps, he suggested there could be a kinaesthetic explanation, that in
mouthing these words the tongue and mouth position is larger for the 'large' sounds and smaller for the 'small' (cf. 'a' and "i' respectively). The idea is that a spatially extended mouth movement unwittingly symbolises a larger object. These hypotheses sound very simple and basic, but in so far as there is such a thing as phonetic symbolism, it could
well arise from such a basic origin. In talking to his subjects afterwards, Sapir got the impression that with some the acoustic interpretation fitted better, with others, the kinaesthetic. Similar experiments were conducted by Stanley Newmann, in which more elaborate statistical methods were used to discriminate between the symbolic values put on
different sounds, both vowels and consonants. He felt that he confirmed more tellingly from this data that the symbolic value accorded to sound i~ 'mechanical' depending on the resonance and articulation of given sounds (i.e. the acoustic and kinaesthetic bases). He also experimented with a dark and light value, in addition to large and small. He felt
he was able to relate light and dark values to aspects of articulation, in a way comparable to that for large and small symbolism. Newmann did one further thing. He set out to discover whether the symbolic values his subjects attached to certain sounds would be reflected in normal English words. A great number of words relating to size were taken
from Rogel's Thesaurus and separated into those denoting 'large' in various ways and those denoting 'littleness'. These two lists were analysed for their sound content and compared. The results indicate that the phonetic content of English words takes no account of magnitude, symbolically. Table 3.1 shows, in terms of the indices used, that there is
virtually no difference between large and small words as to their phonetic content, taking them as a whole. However a comparable exercise in the French language suggests that phonetic symbolism is reflected in the ordinary vocabulary (see Table 3.2 below). This suggests that phonetic symbolism may be a feature of some languages and not of
others. Probably the content of English has been more eclectically formed than that of French. In a way phonetic symbolism is like onomatopoeia. The word 'splash' suits very well the thing it names by its sound and feel. Onomatopoeia is obvious in 27 Leslie Collins TABLE 3.1 Relations between phonetic content and meaning, as for largeness and
smallness, in the English language I. Long vowels and diphthongs 2. Consonants 3. Short vowels SOURCE Words denoting smallness 0.9832 0.8476 0.9162 0.8024 1.4072 1.3711 S. Newmann, 'Further Experiments in Phonetic Symbolism', Amer. Jnl. Psychol., 1933. TABLE 3.2 Relation between vowel sounds and concepts in the French vocabulary
Concepts suggesting velocity, lightness, nearness slowness, heaviness, distance SOURCE Words denoting largeness Front vowels Back vowels 63 p.c. 33 p.c. 37 p.c. 78 p.c. M. Chastaing, 'Nouvelles Recherches sur Ie Symbolisme des Voyelles', Jnl. de Psych., 1964. this respect while most phonetic symbolism is not. Intuitive skill in handling this
inherent, unwitting, phonetic symbolism is part of the skill of the copywriter and name creator. It is also, no doubt, part of the art of the poet. In sum, it appears that phonetic elements of language tend to convey a meaning of their own, a 'feel' of meaning, or symbolic meaning, quite independent of ordinary linguistic meaning. Moreover, this phonetic
symbolism is objective, formed in accordance with the mechanical patterns of speech, and age has little effect on it; it is found in children from at least nine years upwards. JUNG'S WORD ASSOCIATION TEST The word association test, originally devised by the eminent psychologist Jung, highlights the fact that words have more than simply a
referential function. This test was originally used in a clinical setting purportedly as a means of probing the unconscious mind. The procedure is relatively simple: the psychologist has a list of words, mostly quite ordinary words- book, table, chair - but including others that may be emotionally charged for the person being examined and 'planted'
among the ordinary words. Such emotionally charged words might be 'mother', 'father', 'husband', 'wife'. The person examined is required to say the first word that comes into his/her mind. Usually the word produced is instantaneous - I say 'table', the patient says 'chair'; I say 'book', the patient says 'pen'; I say 'guilt' ... Now if there is delay 28 The
Psychology of Names in responding this may itself suggest resistance to disquieting associations that the word has for the individual; and/or the response word produced may signal what the uneasy associations are. In the commercial field, this process can have an application when trying to link word associations with potential brand names. Various
examples can be offered to consumers, inviting them to relate them with each word being considered. This can sometimes yield surprising results. When the word 'lamb' was being evaluated in this way, only 40 per cent associated it with wool, only 10 per cent with food, but 70 per cent with warmth, and 60 per cent with softness. There is another
form of the word association procedure where the subject is required to produce as many different associations as possible. This is supposed to be a test of the associative potential of a word. It is probable that a brand name has more potential for penetration and memorability ifit is rich in associative possibilities, whereas there are some word forms
which are relatively soul-less or anaemic and which promise little magic. The word form 'Whumies' would probably produce a greater network of association than, say, 'Pelatate' or 'Adgel'. A word list was once compiled, called Glaze's List, which ranked all threeletter word forms according to their inherent associations. No such forms were ever free
of any associations. Such a list cannot keep up to date, though, because language moves. Three-letter forms such as 'mod' and 'fab' came into popular usage, and so changed their associative value considerably. Fernando Dogana considers in greater depth the idea of the suitability or appropriateness of a given brand name, in terms of its phonetic
symbolism. He suggests that when a brand name symbolically 'fits' the object that it designates, it seems to have the capacity to represent that object more vividly, more satisfactorily, more satisfyingly, than ifit were a less good fit. He cites the fact that workmen, working in a certain quarry in France, use the terms 'pout"', 'par and 'pir to designate
three qualities of stone. The first is for the soft quality, paf, the better quality, and pif the hardest, most resistant stone. He suggests that these phonetic variations reflect well the differences in the objects perceived. By contrast, terms like 'hill' and 'mountain' are connected in an arbitrary un symbolic way to the objects designated. To the English ear,
his 'pouf', 'paf' and 'pif' would seem quite meaningful in the way he suggests. What is of additional interest is that these terms were coined by French-speaking workmen, and Dogana himself wrote his article in Italian. This suggests phonetic symbolism can 'work' with people of different languages. What makes certain word forms symbolically suitable
and able to 'fit' specific objects, more or less satisfactorily? The source of it is partially, as already mentioned, the articulation process of mouthing particular word forms. Dogana seeks to identify, from the field of linguistics, 'meanings' that elements of word formation can symbolise. He gives us suggestions as to how movement, size, shape,
luminosity can be conveyed by certain phonetic forms. 29 Leslie Collins Thus, with regard to movement it is said that 'i', 'e', 'e', seem especially apt to express dynamic concepts (rapidity, vivacity, lightness), while the back vowels (a, 0, u) are more related to the opposite (slowness, heaviness). Regarding size, we saw how Sapir with his mal/mil type of
contrast found that vowels represent decreasing size as they go in the series a, e, e, i. As regards shape, acute sounds designate sharp shapes, and flat sounds refer to flat shapes. During one reported experiment subjects were asked to attribute fictitious names (on the Sapir model) to abstract figures, which were either sharp-edged or roundish. The
frequency with which vowels were assigned (Table 3.3) clearly shows the sharp and the flat associations. TABLE 3.3 Vowels e a u o SOURCE Relation of vOlVel sounds and shapes Sharp-edged figures Roundish figures 325 31 8 5 12 7 46 71 118 141 Ohwahi and Sato, 'Psychological Relationship between Visual and Auditory Stimuli', Tohuku Psychol.
Folio, 1954. One investigator noted that an eighteen-month-old child called all round and rolling objects 'golloh' where the rolling articulation seemed to represent the object and movement in question. According to another investigator, quoted by Dogana, degree of luminosity is evoked as follows: light is symbolised by 'clear' vowels (i, e, e) while
night is characterised by dark vowels (a, 0, u). Newmann claimed, by the statistical treatment of his data, to be able to rank consonants as to the degree to which they suggest darkness or light (Table 3.4). TABLE 3.4 Relation between consonants and luminosity Deaeasing from K to BR K S L H P .0000 .0000 .0151 .3159 .3395 J .4197 N .5413 G .5545
B .5573 R .6016 ~~----------~---~-~ SOURCl GL.7780 D .8590 M .9778 GRI.0438 BRI.0816 --- 'Further Experiments in Phonetic Symbolism', American Journal of Psychology, 1933. Dogana claims, in general, that psycholinguistic studies show that when we hear a new and unknown word for the first time, it is not neutral but embodies certain
resonances and values, caused by the phonetic composition of the 30 The Psychology of Names word. If you have ever played the dictionary game, known on British television as 'Call my Bluff', you will know that there is a strong tendency to define unknown words in terms of the various kinds of resonances - be it semantic, phonetic, Jungian - that
they have. Dogana further claims that, hearing an unknown name for the first time, whether of a person or a brand, leaves us with a positive or negative first impression and that the 'wrong' naming of a brand can be an enduring handicap. Presumably this view is shared by the people in show business who were responsible for changing the name of
Norma Baker to Marilyn Monroe or of Maurice Micklewhite to Michael Caine. Dogana suggests brand names can be divided into four main categories: (1) Invented names with no particular expressive value (Omo could be an example). (2) Invented names having a phonetically symbolic value (e.g. Soflan, to suggest gentleness in a woollen material).
(3) Names having a known semantic significance (e.g. Dual, Mars). (4) Names with both a semantic and an expressive value (e.g. Crunchie). He considers the last category, which unites the semantic and the symbolic, to be the most satisfactory brand names. He offers advice which might help towards creating such names. The recommended steps
are: (I) Identify the qualities or aura of the product that it is intended the name should convey. (2) Identify word characteristics most apt to reflect these qualities. (3) Create lists of names by means of various combinations. (4) Reduce to a short-list and conduct consumer research to determine the most suitable names. CONCLUSIONS Names are
made of single syllables, or connected syllables. These syllables are never 'neutral', never devoid of meaning or values. Indeed any given name may represent a wealth of meanings, whether referential, symbolic, associative, or combinations of these. That is part of the seemingly infinite resource of language. The derivation of effective brand narl\es is,
among other things, an exercise in the skill and art of using language and, within it" own context, is all of a piece with literary creativity generally. Leslie Collins 31 REFERENCES Chastaing, M., 'Nouvelles Recherches sur Ie Symbolisme des Voyelles', Journal de Psychologie, 1964. Dogana, Fernando, Psycholinguistic Contributions to the Problem of
Brand Names'. Translated from the Italian, for European Marketing Research Review, 1967, vol. II, no. I, pp.50-8. Newmann, S., 'Further experiments in Phonetic Symbolism', American Journal of Psychology, 1933. Sapir, E., .A study in Phonetic Symbolism', Journal of Experimental Psychology, 1929. 4 The Legal Side of Branding CLARKE GRAHAM
MARKPEROFF WHAT IS A TRADEMARK? A trademark is a sign or symbol which distinguishes the goods or services provided by an enterprise. It can consist of a word or words, letters, numbers, symbols, emblems, monograms, signatures, colours or combinations of colours. It can even, in some cases, be a phrase or slogan but whatever it is, it can
only properly fulfil its function from both legal and marketing standpoints if it is distinctive. A trademark has three functions: to distinguish the goods or services of the enterprise from those of another; to indicate the source or origin of the goods or services; to represent the goodwill of the trademark owner and to serve as an indication of the quality
of his goods or services. These functions are best expressed by example. The mark Zest is a well-known brand name for soap in the United States. The Zest mark distinguishes one product from the myriad of other soap products on the market. The Zest mark functions as an indication of source. The public recognises that there is a single source for
Zest soap- though it may not know what it is. Indeed, under United States trademark practice the actual source of the product does not have to be identified. Finally, the Zest name represents the quality of the product and the goodwill of the manufacturer. A purchaser who is pleased with the first bar of Zest soap he buys will, it is hoped, develop a
brand loyalty. He will, when he repurchases soap, look specifically for the Zest brand. Brand loyalty arises from the goodwill which develops in a mark, the direct result of the continued and unvarying quality of the product. It is this brand loyalty which product managers and advertisers continuously seek to develop and to enhance. It is the market
share which arises from brand name recognition that in many cases determines the life or death of a consumer product. For this reason, 32 Clarke Graham and Mark Peroff 33 tremendous amounts of money are spent in developing a name, promoting it and protecting it. Trademarks are, therefore, powerful marketing tools. If well selected, protected
and properly used they can help keep the competition at bay, allow the manufacturer to maintain margins and resist the enormous buying power of middlemen or retailers. In effect they allow the manufacturer to talk directly to the consumer and build up in a brand a set of values, both tangible and intangible, which are appropriate and attractive to
consumers and conducive to the development of customer loyalty. WHAT A TRADEMARK IS NOT Many lay people when talking about brand names will often mistakenly use the terms 'patent', 'copyright' or 'design' when they mean 'trademark'. Though sometimes used by the public interchangeably, these concepts are entirely different and afford
distinctly different types of protection. The protection afforded to patents, copyrights and designs is significantly different from the protection given to trademarks both in its historical and its legal antecedents. The former are limited grants of monopolies awarded by a government to inventors, authors and designers as a reward for their discoveries,
their writings and their creative abilities. In the United States, for example, these grants are specifically established by the constitution and have existed since the early days of the nation. Federal statutory trademark protection, on the other hand, did not arise until the late 1800s. The rights attached .to patents, copyrights and designs have always
been for a limited period of time only. They are not perpetual grants. A trademark, however, may last indefinitely ifproperly cared for. For example, the trademarks CocaCola and Bass are both about one hundred years old. Trademarks, generally speaking, do not owe their existence to some act of invention, discovery or novelty. They differ too in
other respects and since they are often confused with patents, at least terminologically, it is worthwhile giving the following brief description of each of these other forms of monopoly granted under most legal systems: Patent protection is concerned with inventions - novel ideas which are capable of industrial exploitation ~ manufacturing, chemical,
packaging processes, etc. The protection for a patented invention is limited, generally, to twenty years. Design protection is concerned with features of shape, configuration, pattern or ornamentation of a useful article - the appearance of the product. Provided the features of the design appeal to the eye and are not dictated solely by the function for
which the article is intended, the design will be protectable, albeit for a limited period usually fifteen years. 34 The Legal Side of Branding Copyright is concerned with the physical expression of a creative effortthe law of copyright is designed to prevent the unauthorised copying or reproduction of a person's 'work, labour, skill or taste'. It applies to
literary, dramatic, musical and artistic works, sound recordings, film and broadcasting. To enforce a copyright it is necessary to show that the work is original, that the person claiming the copyright is the author of the work (or a successor in title thereto) and that there has been an element of copying. Generally speaking the copyright begins when
the work is created and ends fifty years after the death of the author. Perhaps some of the differences in these rights can best be illustrated by reference to Zest soap, our earlier example. Zest is a trademark of Procter & Gamble. The machines which are used to manufacture Zest soap or the process by which Zest soap is manufactured may be
protected by patent. The artwork on the packaging for Zest soap may be protected by copyright. The shape of the container in which the soap is sold or the general appearance of the soap itself may be protected by design. SELECTING THE TRADEMARK Role of the Trademark Adviser In some organisations there is frequently resistance on the
marketing side to involving a legal adviser in the trademark selection process - either as a result of sheer ignorance of the legal considerations or because the involvement of a legal adviser is thought of simply as slowing down or detracting from the creative, frontline job the marketing team is doing. Trademark advisers are often seen as having (at
times with some justification!) little idea about the marketing considerations involved and their advice is often viewed as simply obstructive or unnecessarily overcautious. A trademark is, however, a marketing tool- its prime function is to help sell the product. The marketing team best knows the kind of marks which will satisfy its needs. With the
constructive assistance of the legal adviser a powerful marketing weapon can come out of the selection process - a mark that is strong, distinctive and protectable, as well as being appropriate, memorable, easy to pronounce and otherwise effective in marketing terms. It is advisable, therefore, to take legal advice early in the selection process.
Consultation with a trademark adviser will often mitigate, if not avoid, unnecessary expenditures of time and money. To be told just prior to launch that the name for the new product may infringe another's rights, or to be 'hit' with a trademark infringement suit within days or weeks of a project launch can be devastating to the marketing plans for the
product, not to mention costly and embarrassing. Clarke Graham and Mark PerofJ 35 The Selection Process A company will often want to select a brand name that readily suggests the product since such a mark may arguably have greater consumer recall- a very important point, particularly when launching a new product in an otherwise crowded
field. A business may also want to develop a new brand name that will fit into an already existing stable of marks. A third consideration may be the image which the company wants to project - futuristic, exciting, wholesome or dependable. One mark may be more attractive than another from this point of view. These, and other business considerations,
are often factored into the selection process. Legal considerations, too, must be part of the equation.·The primary legal considerations are: - the availability of the proposed mark, and the relative strength of the mark. Strong versus Weak Trademarks There is an established hierarchy of trademarks ranging from strong to weak. Four categories are
generally recognised, and are, in descending order: (I) (2) (3) (4) invented or arbitrary; suggestive; descriptive; generic. Invented or Arbitrary Marks An invented or arbitrary trademark is the strongest type of mark. Perhaps the most cited example of an invented mark is Kodak, a word which never existed before. Another, more recent example of an
invented mark is Exxon which was specifically created as a replacement for Esso. These marks are 'fanciful' and as such are entitled to broad protection against secondcomers. Other examples are Bic for ballpoint pens, Nike for footwear, Rolex for watches, Samsonite for luggage and Listerine for antiseptic mouthwash. An 'arbitrary' mark is slightly
different in the sense that the word itself may have existed before its use as a trademark but its choice for the product is arbitrary. Zest for soap is a prime example. Other examples are Beefeater for gin, Birds Eye for frozen food, Maestro for motor vehicles, Camel for cigarettes. Apple for computers and Antaeus for male toiletries. 36 The Legal Side
of Branding Suggestive Marks 'Suggestive' marks are also considered good marks and are entitled to a wide range of protection. These are favoured by trademark counsel and are often appealing to product managers. For example, Ivory for soap is suggestive of its purity, a central theme in Procter & Gamble's advertising campaigns for the soap.
Other examples are Wrangler for jeans, Paper Mate for writing instruments, Visa for credit cards, Lux for soap, Fanta for soft drinks, Flex for shampoo, Eskimo Pie for ice cream and Slalom for razors. Descriptive Marks 'Descriptive' marks are the most troublesome. As we have noted already product managers often favour descriptive marks because,
in a sense, they make their jobs a little easier. They frequently feel that they do not have to work as hard to explain or describe the nature or benefits of the product because the mark already does it for them. Examples of descriptive marks are King Size for men's clothing, Easyload for cameras, Lean 'n' Tender for cooked beef, Comfort for shoes,
Kwik-Fit for a tyre fitting service and HiProtein for food. Such marks are not generally given protection in law because they describe a physical characteristic or attribute of the product and therefore may not serve the key trademark functions of indicating source of origin of the product. In the UK and the USA the registration of descriptive marks per
se is not precluded. Rather the registration of marks which are 'according to their ordinary signification' 'merely' descriptive is precluded. In other words, descriptive trademarks cannot be registered without proof that they have come to distinguish the applicant's products or services. This evidence is known as 'acquired distinctiveness' or 'secondary
meaning'. A descriptive mark which has acquired such secondary meaning is registrable. A few examples of such registered marks are Beer Nuts for salted nuts, Nu-Enamel for enamel paint, Little Tavern for restaurant and bar services and Kool for cigarettes. Generic Marks The final category is generic marks. Tliere are actually two types of generic
marks: those which are generic from their inception and those which have become generic through misuse. 'Soap' is obviously a generic term for a soap product and cannot function as a trademark for those goods. Indeed, some courts have held that the phonetic equivalent of a generic tcrm is also incapable of trademark protection. It is to avoid
generic ism that trademark owners are consistently advised by Clarke Graham and Mark Peroff 37 counsel to use the mark as an adjective, not as a noun. Some companies exhort the public likewise. For example, advertisements are often run by the Xerox Corporation advising the public that Xerox is a trademark and should always be used as an
adjective: Xerox copier. Similarly, General Foods is careful to advertise some of its products as 'Jell-O brand gelatine' and 'Sanka brand coffee', thus impressing upon the public the brand name status of the marks. In doing so, it is hoped that if these valuable marks are ever challenged as being 'merely generic', courts would find them valid. We
discuss in more detail later in this chapter a number of general rules which should be followed by all those responsible for a company's trademarks to ensure that the proprietorship of the mark cannot be undermined. The other type of generic mark is the mark which, through misuse, has become the common or generic name for the product. The
trademark owner, sometimes through his own failure to police his mark or, on other occasions through no fault of his own, may run the risk oflosing his mark to genericism. The loss occurs when the public uses the brand name of the product as the name for the product itself. A prime example is 'aspirin' which was once the trademark for a type of
pain reliever but, as a result of public misuse, became (in certain countries at least) the name for the product itself. Other terms which are now generic in the USA (though not necessarily elsewhere) but were once valid marks include cellophane, escalator, shredded wheat, and thermos. In a recent and controversial decision, the Ninth Circuit Court of
Appeals in the USA has held that Monopoly is a generic term for a real estate board game. (It should be noted, however, that as a result of that decision, the US Trademark Act 1946 (The Lanham Act) has been amended to provide that the primary significance of a registered trademark to the relevant public, rather than purchaser motivation, shall be
the test for determining whether that trademark has become the common descriptive name of the relevant goods or services.) In addition to descriptive marks and generic marks there are other categories of mark which are regarded as legally weak and which should be avoided in the selection process and are noted below. Laudatory names Names
such as Perfection, Great, Modern, Prestige, Superb, Magnifique, Premium, Silky Soft, Super and Fantastic, should be avoided. They are, generally speaking, incapable of being protected. Phonetic variations or misspellings of such laudatory words should also be avoided. Geographical names These too should be avoided. particularly those which have
an association. 38 The Legal Side of Branding direct or indirect, with the product, e.g. Detroit for cars, Aspen for ski equipment, Pittsburgh for steel, London for gin or Munich for beer. Common surnames If you call your new brand of snack foods Jones a competitor called Jones may well be able to use the same name. After all, it is his name too!
Common surnames should therefore be avoided as you will not, at least until you have established a considerable reputation in a name, be granted exclusive rights to that name to the detriment of others who have claims to it. Letters and numerals These are generally considered non-distinctive and are difficult to protect. Trademarks like IBM are rare
exceptions and have had the benefit of an extraordinary amount of expenditure over a long, long period. It would be foolhardy to try to emulate their example! With extensive usage, however, many of the marks categorised above, e.g. surnames, geographical names and letters/numerals have become strong trademarks, e.g. 4711 for eau de cologne,
Ford and Cadillac for cars, Hoover for domestic appliances, Philadelphia for cheese, Philips for electrical goods, No.5 for perfume and Guinness for beer. This usage has been considerable and, in today's competitive environment, it would not generally be sensible to adopt names which, at the outset, are as legally weak as these were in the hope that
infringements can be resisted and distinctiveness can thus be acquired. Misdescripdve, Decepdve or Scandalous Names Other kinds of names which should be avoided are those which could, even possibly, be regarded as misdescriptive of the product in question or which could give rise to an allegation that use of the mark on the product would lead
to deception, e.g. Orlwoola for products which are not all wool, China Therm for non-china products, Realemon for a product not consisting of, in some way, real lemon. Scandalous names which have unpleasant meanings or connotations (even in slang) should also be avoided, e.g. Hallelujah. TRADEMARK SEARCHING The availability of a name
depends upon whether the identical or a confusingly similar name has already been registered or, in some jurisdictions Clarke Graham and Mark Peroff 39 (notably the USA, UK and other common law based countries) used by another party on the same or similar products. It is therefore necessary, before adopting a name, to conduct thorough
searches to determine what marks have already been registered or used in the markets of interest in relation to similar goods and which might give rise to problems. Your trademark adviser can conduct these searches and any subsequent investigations which may be necessary. If carried out on an international basis such searches can be both
expensive and time-consuming. They should not, however, be avoided - to do so would be to jeopardise the whole project. To determine whether a mark is available in the USA, for example, counsel will conduct a search of the records of the Patent and Trademark Office, trade directories, state trademark registers, 'phone books and other similar
sources. A professional search firm with an established library containing such information will almost always be engaged by counsel to conduct the search. The final determination as to whether the mark is available, however, is a legal conclusion which should be made only by experienced trademark counsel. In reviewing a search report and prior to
rendering an opinion on availability, counsel will look at a number of factors: (I) the nature of the goods or services in question; (2) their relationship to the goods or services covered by the potentially conflicting mark; (3) the similarity of the marks in sight, sound 01' meaning; (4) the exclusivity of the cited mark; (5) the inherent strength of the cited
mark; (6) whetJter a potentially confused mark cited in the search report is, in fact, in use; (7) any history of prior litigation concerning the proposed mark. As a rule of thumb, if the goods are identical and the marks are identical or very similar, counsel will in all probability reject the proposed mark. On the other hand, where the goods are unrelated
and the marks are distinguishable, counsel will generally approve the mark. Where the goods appear unrelated, but the marks are similar, counsel must determine whether the co-existence of the proposed mark and the prior mark could result in confusion as to the source of origin of the goods. Additionally, counsel must also consider whether the
mark itself is weak or strong. A strong mark would be entitled to more deference than a weak one. Distinctive marks like Xerox, Kodak and Exxon. for example, enjoy a much wider 'zone of protection' than suggestive or descriptive marks such as Teltronic. Supa-Sava or Compu-Max. The fact that a name of interest is already registered by another
party does not necessarily mean that the name is unavailable. It simply means that another party at some stage has registered an interest in the name for particular goods or services. The interest may have waned and the registration 40 The Legal Side of Branding may no longer be effective, or the company may have gone out of business or into
another kind of business. In such cases it may be relatively easy to acquire the earlier trademark and with it the statutory and other rights of the earlier proprietor. Negotiations with the owner of an already registered conflicting mark, or action to remove that mark from the Register in order to clear the proposed usage, can often take many months
to resolve. Important time can therefore be wasted if, at the end of the negotiations, the potential conflict is not resolved. It can also sometimes be costly to clear a name for usage by acquiring the rights established by the owners of existing marks. Generally speaking, if the proposed mark is already registered it may be best simply to abandon it.
ACQUIRING TRADEMARK PROTECTION Having selected the name for the new product or service and having had appropriate searches and investigations made to ensure that it is available for the proposed usage, the question is then asked: 'How can we protect the name?' There are two methods whereby a trademark can be protected: by
registration and by usage. Registration By registering a trademark a trademark owner is recording a claim to proprietorship of the mark with the appropriate government authority. In some countries, e.g. France and the Benelux countries, registration is secured merely by depositing an application with the relevant authority. In other countries,
notably the UK and the USA, it takes some time to secure registration - after going through an exhaustive examination and opposition process. The resultant registration is, however, a more valuable piece of property than is a simple 'deposit' registration. It should be borne in mind that in most countries (the USA being an important exception) there
is no requirement, at least initially, actually to use the mark in order to secure registration. Unlike other 'use' jurisdictions (e.g. the UK, Canada and Australia) the United States does not recognise 'an intention to use' as the basis for registration of a mark. While limited use of a mark within a small geographical area may be adequate for establishing
an exclusive right to use in that geogniphic area, actual use in interstate commerce is a sine qua non to filing an application to register a trademark in the United States Patent and Trademark Office. In all jurisdictions, however, the cost of filing a trademark is fairly modesla few hundred dollars - and the benefits can be substantial. Clarke Graham
and Mark Peroff 41 Usage In certain countries, mainly those whose legal systems are based on English common law principles, it is possible to obtain rights in a trademark through usage - the owner's rights accumulate over time. Trademarks which have not been accepted for registration - for example, on the grounds of their descriptiveness or their
surname or geographical significance - may, with extensive usage, come to represent the goodwill of the trademark owner, indicate the product's source of origin and distinguish the goods of one company from those of another. They then acquire a measure oflegal 'status'. In the absence of a registration a trademark may be more vulnerable to
competitive attack. Moreover, the process of defending such common law rights is a most uncertain one. In practice, the trademark owner should seek even notional registration if at all possible. WHY REGISTER THE TRADEMARK? In a large number of countries (e.g. most of Europe, South America, Africa and Japan) if the trademark is not registered
the 'owner' of the mark has no rights even if the mark is being used. The only exceptions are in the cases of famous trademarks such as Coca-Cola and Kodak, although even these may be uncertain. Besides, in countries which follow the British legal system, infringement actions cannot be founded upon unregistered marks even in those countries
where such marks can acquire a measure of legal status. Actions must therefore be based on the law of 'unfair competition' or the equivalent law in other jurisdictions, for example 'passing off' in the UK. An unfair competition action is invariably difficult and the outcome is far less easy to predict than an infringement action. This is because, without
registration, the rights in a trademark (in those countries where rights can be established by use) arise as a result of the reputation which has been built up in the name. It is expensive, time-consuming and sometimes simply impossible (in the case, for example, of a new product which has come on to the market without an extensive supporting
advertising campaign) to prove such a reputation. As far as new products in particular are concerned, the rights in a registered trademark ordinarily arise before the mark has been used (a notable exception as indicated above is the USA). If the mark is unregistered and has not been used, obviously no rights can be said to have been established. In
the USA, large corporations, as well as individuals and small firms, which test market many products each year, often take advantage of 'token use'. This is the use of a mark on a small number of goods accompanied by a good faith intention to continue that use within a reasonable period of time. 42 The Legal Side of Branding Under this doctrine, a
company can ship a dozen bars ofSkana soap to a store in another state on 2 January 1985 and claim that date as a date of first use, even though test marketing of the product may not commence for a few months and nationwide distribution may not begin for a year or more. Since a crucial element is the intention to continue use, no hard or fast rule
can be pronounced and each case is weighed on its own merits. The key consideration is whether the 'token use' constituted a bona fide sale or shipment at arms length. A further consideration is that by registering the mark the rest of the world is put on notice that you own it. Accordingly you prevent a third party raising the defence that they
innocently adopted the mark. This is called 'constructive notice' in the USA. Also, the assignment of an unregistered trademark can be uncertain and unsatisfactory in a number of countries. A registered mark, on the other hand, may freely be assigned with or without goodwill in the UK and in most other countries. In the USA, however, it should be
noted that an assignment of a mark must include the assignment of the goodwill symbolised by the mark. Assigning a mark without the goodwill is an 'assignment in gross' or a 'naked assignment' which constitutes an abandonment of the mark. A further benefit of registering a mark is that details concerning registration can in some countries
(including the UK and the USA) be deposited with the appropriate Customs authorities. This 'registration' with the Customs in theory means that any goods bearing an apparently infringing mark may be seized and impounded by the Customs authorities upon importation. In an age when trademark infringement and counterfeiting are becoming
virtually epidemic, this benefit can be a real one. In practice, however, the United States is the only country where this procedure is so far really effective. The licensing of a trademark can also be greatly facilitated by registration. A licence often requires a licensor to have registered his mark. Without a registered mark the rights being licensed are
necessarily vague. WHEN SHOULD THE MARK BE REGISTERED? The registration process should be started as soon as the selected name has been approved by counsel, or, in the USA, as soon as token use has been made. Applications for registration should be filed at that time in all those countries where it is proposed to market the product and
where there is a real likelihood that, in the future, the product may be marketed. Registration of a trademark is not a speedy process. In many jurisdictions (including the UK and USA) it takes about eighteen months to two years to complete registration. In other jurisdictions it takes even longer. In Italy, for example, it takes over five years. Even in
those countries where registration is a formality and involves simply Clarke Graham and Mark Peroff 43 the deposit of an application (e.g. France and the Benelux countries) it still takes more than six months to secure registration. In most cases, once the registration is secured it is backdated to the date when the original application was filed and the
trademark owner's rights in the registered mark run from that date. It is important therefore to apply for registration without delay in all the markets of interest. Whilst the costs of applying for registration in one country may be modest, if two or three categories or classes of product are to be covered (e.g. it may be prudent in the case of a medicated
confectionery product to file applications in both the pharmaceutical and confectionery classes) and a number of countries are involved, in total the costs may be considerable. However, such costs are readily justified when one considers the protection which registration provides. Also, the initial registration offers normally seven to twenty years
protection, and the payment of another smaller renewal fee offers protection for extended periods thereafter. Consider too that the costs involved in having to adopt a different trademark in just one or two separate markets could be substantial - not just the time and delay involved in developing a new name but the cost of researching the mark to
make sure it is available for use, plus the added cost of creating new packaging and advertising to support the new name. Failure to register the mark in all likely markets also leaves open the possibility of a competitor registering the same or a very similar name in that market and causing serious difficulties as a result. QUESTIONS OF
CLASSIFICATION It is important for counsel to be informed of the precise nature of the goods or services to be marketed under the name, and into what other fields it is proposed to expand use of the trademark. This information is required to ensure that the product category is correctly and fully described in the application documents and that,
eventually, registration for the mark is secured in the right class or classes and for the right goods and/or services. Most countries nowadays adhere to what is called the International Classification of Goods and Services. If a mark is registered in the wrong class or does not cover a sufficiently broad range of goods within the class concerned, the
rights established by registration could well be ineffective in doing what they are supposed to do, i.e. enable the trademark owner's rights to be enforced speedily and avoid a defence being put up by the other side that, for one reason or another, the registration being relied upon is deficient or invalid. It is probably sufficient for our purposes here
simply to say that if counsel is given full information on the goods or services in question, problems in this regard should not arise. 44 The Legal Side of Branding IN THE TRADEMARKS OFFICE The trademark has now been selected and its use has been approved by counsel. Applications have been filed for registration in all the countries of interest.
Actual use of the mark can begin. However, the purpose of conducting searches and seeking counsel's advice is to determine whether or not the mark is anticipated by previous registrations and whether it is, therefore, clear to use. Once your counsel gives you the green light you can move ahead with your marketing plans but the actual processes of
obtaining registration must be followed. The procedures before the various national Trademark Offices of the world, other than those which simply operate a 'deposit' system, are very similar. Twelve months or so after the application is filed (and, as mentioned earlier, any registered rights are, in due course, back-dated to the filing date in most
countries) it is examined and the applicant is informed whether or not the mark is aceptable for registration; provided the preliminary searches were conducted properly no objections are likely to be raised on the basis of earlier registered marks. If the mark is an inherently strong one (i.e. it is not merely descriptive, geographic or a surname, etc.) it
is unlikely to prompt objections. If any such objections are in fact raised they can be argued by counsel. If the mark is accepted it is then generally published for opposition purposes, though in some countries, e.g. Italy and the Benelux countries, there is no provision for opposition at the Trademark Office and any third parties who object to a
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